DENALI COMMISSION
General Applicability Waiver of Build America, Buy America Provisions
Agency: Denali Commission (Commission)
Action: Notice
Summary: In accordance with the Build America, Buy America Act (the Act) this notice advises that the Commission is proposing a general applicability waiver for six months to the Buy America Domestic Content Procurement Preference (“Buy America Preference,” or “BAP”) included in the Infrastructure Investment and Jobs Act (“IIJA”). The BAP requires the Commission to ensure that “none of the funds made available for a Federal financial assistance program for infrastructure, including each deficient program, may be obligated for a project unless all of the iron, steel, manufactured products, and construction materials used in the project are produced in the United States.” (IIJA, §70914(a)). 
[bookmark: _Hlk110517345]The Denali Commission is proposing that this adjustment period waiver is in the public interest to avoid immediate delays and disruptions to critically important Denali Commission funded infrastructure projects in rural communities, including Tribal communities, throughout Alaska. This adjustment period waiver covers all iron, steel, manufactured products, and construction materials used in Denali Commission funded infrastructure projects. The Denali Commission is a small independent Federal agency, with a staff of 14 and limited contractor support, whose mission is to support basic infrastructure in rural Alaska. To deliver projects and meaningful results throughout rural Alaska, the Denali Commission maintains strong working relationships with other Federal agencies. In some cases, the Denali Commission and other Federal agencies jointly fund projects. The adjustment period is needed for the Denali Commission to:
(1) understand the opportunities and challenges associated with implementation of the Build America, Buy America Act in rural communities, including Tribal communities, throughout Alaska,
(2) establish the administrative process necessary for compliance with the Build America, Buy America Act requirements, and
(3) engage in interagency work to assure consistency and compatibility across partnering Federal agencies.
To address, without interruption, the basic needs – energy, water, sanitation, critical access routes – of rural Alaska while looking forward to the adoption of Buy America standards, the Denali Commission is establishing a public interest waiver for a period of six (6) months from the date of issuance. The Denali Commission is establishing this waiver to prepare for compliance with the new Build America, Buy America Act requirements. 
Dates: The Commission will post this notice on its website (www.denali.gov) for 15 days. Comments on the proposed waiver set out in this document are due on or before Sep 15, 2022. This proposed waiver will be effective for six months after issuance, unless, after reviewing any comments, the Commission publishes a subsequent notice explaining any changes to its determination to issue the waiver.
Addresses: Interested persons are invited to submit comments on this proposed general applicability waiver. To receive consideration as public comments, comments must be submitted through one of two methods, specified below. 
1. Electronic Submission of Comments. Interested persons may submit comments electronically to jwhittington@denali.gov . 
2. Submission of Comments by Mail. Comments may be submitted by mail to the Denali Commission, 510 L Street, Suite 410, Anchorage, AK 99501.
Supplementary Information:
Denali Commission
The Denali Commission Act of 1998 established the Denali Commission as an independent Federal agency whose mission is to support basic infrastructure throughout rural Alaska. In recent years, the Denali Commission has received annual Congressional appropriations on the order of $15 million and a one-time appropriation of $75 million coming from the Infrastructure Investment and Jobs Act. (By comparison, the Infrastructure Investment and Jobs Act authorized $567 billion in transportation spending.) The Denali Commission provides support for the development of critical infrastructure in rural communities, including Tribal communities, throughout Alaska. For context, Alaska has 280 rural communities that are not on the contiguous road system and typically have fewer than 200 residents each (Alaska Department of Labor and Workforce Development Population Estimates). Rural Alaska is characterized by small, isolated communities dotting a vast landscape. Some communities supported by the Denali Commission lack in-home piped water and sewer systems. Residents of these so-called “unserved communities” experience more severe and adverse health outcomes as compared to Alaskans who have access to piped water and sewer systems. Even rural communities that do have critical infrastructure very often struggle to maintain facilities for power generation, drinking water, wastewater, and access routes that are in poor condition. Rural Alaskans face a disproportionate risk of harm as compared to non-rural Alaskans. Delays to critically important infrastructure projects unnecessarily increase this risk. The Denali Commission works to reduce this risk and improve quality of life throughout rural Alaska through its support of projects. The funds for such projects are disbursed as grants to Federal financial assistance award recipients (recipients). 
Build America, Buy America:  The Build America, Buy America Act (the Act) was enacted on November 15, 2021, as part of the Infrastructure Investment and Jobs Act (IIJA). Pub. L. 117-58. The Act establishes a domestic content procurement preference (BAP) for federal infrastructure programs. Section 709 14(a) of the Act establishes that no later than 180 days after the date of enactment, the Commission must ensure that none of the funds made available for infrastructure projects may be obligated by the agency unless it has taken steps to ensure that the iron, steel, manufactured products, and construction materials used in a project are produced in the United States. In Section 70912, the Act further defines a project to include “the construction, alteration, maintenance, or repair of infrastructure in the United States” and includes within the definition of infrastructure those items traditionally included along with buildings and real property.
The Commission’s Progress in Implementation of the Act: Since the enactment of the Act, the Commission has worked diligently to implement the BAP including the following:
1) Commission Financial Assistance Awards terms and conditions have been updated to include BABA requirements. 
2) The Commission has published its report as required by section 70913 and OMB M-22-08 listing all covered programs. https://www.federalregister.gov/documents/2022/08/22/2022-17988/denali-commissions-identification-of-federal-financial-assistance-infrastructure-programs-subject-to 
3) The Commission has had extensive discussions with existing and potential grantees to determine the impact of BABA requirements and start the process of identifying the specific components and products which pose the greatest procurement challenges.  
4) The Commission has included a section on what types of projects are included as a requirement of the Act in the Commission’s Recipient Guidelines and Requirements (RGR).
5) The Commission has sought to understand the path of other Federal agencies on an informal basis via interagency working groups by program area.
Waivers: Under Section 709 14(b), the Commission has authority to waive the application of a domestic content procurement preference when (1) application of the preference would be contrary to the public interest, (2) the materials and products subject to the preference are not produced in the United States at a sufficient and reasonably available quantity or satisfactory quality, or (3) inclusion of domestically produced materials and products would increase the cost of the overall project by more than 25 percent. Section 70914(c) provides that a waiver under 70914(b) must be published by the agency with a detailed written explanation for the proposed determination and provide a public comment period of not less than 15 days. Information on this waiver may be found at the webpage at this link: https://www.denali.gov/ 
Public Interest in a General Applicability Waiver of Buy America Provisions:
In this notice, the Commission is seeking comment on a proposed general applicability waiver of the BAP to the Commission’s Federal Financial Assistance awards to provide the agency and awardees with sufficient time to analyze the impact of the BAP to Commission projects, develop and issue guidance to awardees and potential awardees, and educating awardees on the BAP requirements. Because the application of BAP is new to all the Commission’s programs and awardees, the Commission anticipates that this adjustment period waiver is needed to allow both Commission staff and awardees time to adjust to the new requirements. The Commission believes that full compliance with the BAP will create ongoing demand for domestically produced products and deepen domestic supply chains. The Commission anticipates that the availability of BAP-compliant products will increase and therefore the need for this waiver will be temporary. This adjustment period waiver covers all iron, steel, manufactured products, and construction materials used in Denali Commission funded infrastructure projects. 
The Denali Commission is a small independent Federal agency, with a staff of 14 and limited contractor support, whose mission is to support basic infrastructure in rural Alaska. For the past two years, the Commission has issued on average $10 million in infrastructure construction projects. The Commission anticipates just over $10 million in new awards covering 27 infrastructure projects for FY22, including construction and renovation of buildings, roads, bridges, docks, transmission and broadband lines, and new piping. Other funding for projects such as design, planning, and equipment will not be subject to the Act.  Recipients are diverse in type and sector. They may include municipalities, utilities, cooperatives, compacted service providers, healthcare, non-profits, institutes of higher education, and Alaska Native Corporations.  
Assessment of Cost Advantage of a Foreign-Sourced Product:
Under OMB Memorandum M-22-1 1, “Memorandum for Heads of Executive Departments and Agencies,” published on April 18, 2022, agencies are expected to assess “whether a significant portion of any cost advantage of a foreign-sourced product is the result of the use of dumped steel, iron, or manufactured products or the use of injuriously subsidized steel, iron, or manufactured products” as appropriate before granting a public interest waiver. The Commission’s analysis has concluded that this assessment is not applicable to this waiver, as this waiver is not based in the cost of foreign-sourced products. 
Limited Duration of the Waiver:
The Commission remains committed to the successful implementation of the BAP across its programs and will move swiftly towards completion of the processes outlined in this notice. This waiver will be effective as of the date of issuance, and will remain in effect for all Federal Financial Assistance for infrastructure projects for six months. 


Solicitation of Comments on the Waiver:
As required under Section 70914 of the Act, the Commission is soliciting comment from the public on the waiver. In particular, the Commission invites comments on the length, purpose, and scope of the waiver to allow the Commission to make an informed final determination on this waiver. Please refer to the “DATES” and “ADDRESSES” sections of this notice for information on submission of comments.
_____________________						_________________
Garrett Boyle								Date
Federal Co-Chair





