
City of Kiana

P.O. Box 150

Kiana, AK 99749

&

The Native Village of Kiana, Kiana Traditional Council

P.O. Box 69

Kiana, AK 99749
Memorandum of Agreement 

Between

The City of Kiana

By and Through 

The Kiana City Council
And

The Native Village of Kiana

By and Through

The Kiana Traditional Council

To transfer maintenance and operation of all City services to the Kiana Traditional Council and consolidate the Tribal/City administration into one with the Tribe providing bookkeeping and administration services for all City funds.

RECITALS 

The City of Kiana (“City”) is a second class City organized under the laws of Alaska.  The Native Village of Kiana (“Tribe”) is a federally recognized Indian Tribe.  The City of Kiana is governed by the Kiana City Council.  The Native Village of Kiana is governed by the Kiana Traditional Council (“KTC”).

1. Purpose:

The purpose of this Memorandum of Agreement (MOA) is to enable the City to contract with the Tribe for the maintenance and operation of all remaining City buildings, facilities, services and functions, including but not limited to:  water/sewer, fire protection, public safety, roads, and the power plant.  The Tribe shall also do the bookkeeping for and administer any general or restricted funds the City may have, thereby consolidating the City and Tribal Administrations into one for maximum efficiency and savings.  The City will continue to budget and remain legally accountable for the expenditure of any funds received in the City’s name and for which the City remains the legal grantee of record. Examples of funds for which the City remains the legal grantee of record include City sales taxes, raw fish taxes, U.S. Department of Housing and Urban Development (HUD) Community Development Block Grants (CDBG), and similar restricted funds.  

This MOA does not “dissolve” the City nor does this MOA transfer ownership and title of the City’s assets to the Tribe.

2. Period of Performance:

This MOA will be in effect starting July 1, 2004 and terminate on June 30, 2005. A negotiation for continuation will be completed prior to June 30, 2005.

3. Roles:

A.
ROLE OF THE CITY OF KIANA: The City shall continue to function as a body politic under the MOA and perform the minimum requirements spelled out in the Alaska Statues to retain the status of a 2nd  Class City, including:


1.
Meeting regularly including joint meetings with KTC, as well as special meetings when appropriate. Executive sessions can be conducted by either the City or KTC, plus special meetings can be called by either party. 


2.
Conducting municipal elections;


3.
Developing and passing a municipal budget ordinance, reviewing monthly financial statements to ensure municipal funds are spent correctly and amending the budget if there are significant changes to the budget;


4.
Applying for additional State and federal funds the City may be eligible for;


5.

Approving the selection of the City Clerk who works directly for the City Council/Executive Director and whose duties shall include coordinating the City elections and meetings, assisting with applying for grants, and coordinating the transfer of funds from the City to the Tribe, along with other duties;


6.
Controlling the sale, disposal, and use of all City lands in accordance with the City’s land ordinance;


7.
Adopting mutually accepted ordinances governing subject matter outside of and not conflicting with the scope or jurisdiction of the Tribe.

B.
ROLE OF THE NATIVE VILLAGE OF KIANA:  The Native Village of Kiana shall administer City funds and provide municipal services.

4. Responsibilities:

A.
City Contracts with the Tribe for Services:  The City hereby contracts with the Tribe for the operation, maintenance, and use of all Municipal services the City operates and all property and equipment described in schedule “A.” These services shall include but not be limited to:  water and sewer, public safety, roads, power plant, and fire protection. All property and equipment described in schedule “A” shall be referred to as “Premises.” Any and all program income, including lease and/or rental funds derived from the property and equipment described in Schedule “A” shall be budgeted and used by the Tribe to provide services assumed under this MOA. 

B.
City Contracts with the Tribe for Administration:  The City further contracts with the Tribe to provide bookkeeping services and administration of any general State or Federal funds for which the City remains the legal grantee of record, including but not limited to: City sales taxes, and any other grants. All City revenue and expenditures will be reported in accordance with the Municipal operating budget. The Tribe accepts no liability or responsibility for disallowed costs (unauthorized use of restricted/grant funds) incurred prior to the effective start date of this MOA.

C.
Financial Status Reports: Financial status reports and other required reporting of these funds will be provided to the City Council at the same time financial reports are submitted to KTC (monthly), and to the State/Federal Government as required.

D. Fund Accounting: Both municipal and tribal discretionary funds will be pooled in the Tribe’s General Fund. Any discretionary revenues the Tribe receives from the City, for which the City remains the legal grantee of record, will be properly coded in order to document the origin of those funds from the City. City restricted funds and grants the City receives will be tracked in the same manner that the Tribe handles all other restricted grants.

E.  
Prior City Debts:  The Tribe will not assume liability for any prior debts the City has incurred, including back taxes owed to the Internal Revenue Service.  The City is responsible for repaying their prior debts. However, in the interest of ensuring an orderly transfer of services as well as vendor accounts, and at the sole discretion of the Tribe, the Tribe may pay those debts, liabilities, and accounts payable from its own revenue sources that the Tribe deems reasonable, including any outstanding payroll taxes.  The Tribe shall work to have all City vendor accounts transferred to the Tribe.  The Tribe and the City shall work together to resolve any outstanding liabilities the City has incurred.

F.  
AVEC Power Plant: The AVEC power plant contract will remain in the City’s name but be administered by the Tribe.

G. 
Law Enforcement: The City hereby contracts with the Tribe to provide law enforcement protection services.  The Tribe is authorized to use any COPS funding the City may have or receives in the future or other grant funds and authorizes the Tribe to draw down funds as necessary and in compliance with the regulations of the grant and the municipal budget.  Tribal Police are authorized to enforce all municipal laws and ordinances in the same capacity as VPO's both within the City limits for all municipal ordinances and outside of the City limits for enforcement of the City's water and land nuisance ordinances, and other ordinances enforceable outside the City’s limits.

H. 
Management of Municipal Lands: The City contracts with the Tribe to manage the City solid waste disposal site and other City lands using the facilities and equipment as authorized under this MOA. The Tribe shall manage City lands in a reasonable and prudent manner consistent with the circumstances. 
           I.      Insurance:  The Tribe agrees to purchase Liability Property and Workers’ 

                   Compensation insurance to protect the Premises and the City and the Tribe        

                   from casualty loss and liability as follows: 

(a) Comprehensive general liability and third party property damage insurance in an amount not less than $1,000,000 for bodily injury or death to any one person and not less than $1,000,000 for injury or death to more than one person in any one accident or occurrence and not less than $1,000,000 for property damage, including fire damage.  General liability insurance will be at least as broad as ISO form CG 0001 (0798 ed.).

(b)  Automobile liability with a combined single limit per accident for bodily injury and property damage of $1,000,000.  General liability insurance will be at least as broad as ISO form CA 0001 (0797 ed.), symbol 1 “any auto.”

(c) Worker's compensation insurance as required by law.

(d)  All risk property insurance in an amount at least equal to the replacement costs of the Premises, except for those facilities which the City has agreed can be exempted from this requirement for budgetary reasons. 

The Tribe waives its immunity from suit and consents to enforcement of any judgment for any matter for which it is finally adjudicated or determined be settlement to be liable but only to the extent such liability is covered by the proceeds of insurance. To reduce the cost of liability insurance, the Tribe shall modify its Scope of Work in its federal contracts to include as many as the services as possible so that liability for those services is covered under the Federal Tort Claims Act.
J. 
Non-discrimination:  The Tribe agrees to provide services previously operated by the City equally to tribal and non-tribal members.

K.  
Joint Meetings:
  All City Council and KTC regular meetings shall be joint meetings. Special meetings can be called by either party as necessary, but participation of all City Council and/or Tribal Council members as feasible is encouraged.  

L.  
Employer Identification Number:  The Tribe’s employer identification number will be used for the joint City-Tribal administration.

M.  
Single Organization-Wide Audit:  One single, organization-wide audit will be conducted for both the City and the Tribe when required, with the City's funds broken out and identified as municipal programs.

O.    Annual Budget:   The Executive Director shall be responsible for developing, presenting, and justifying the annual operating budget to the members of the City Council and the Tribe at least one month prior to the start of the Tribe’s fiscal year . 

5. Disputes:

Any disputes between the City and the Tribe arising under this MOA shall be adjudicated in the Native Village of Kiana Tribal Court, to which the City and the Tribe hereby consent. All decisions of the Court shall be binding and enforceable against the City and the Tribe, including the award of any disallowed costs to the City arising out of the Tribe’s administration of City funds or programs. In addition, the KTC is obligated to respond to suggestions from the City Council pertaining to municipal service delivery under the MOA.

6.
Resolution of Third-Party Complaints pertaining to Service Delivery:

Third party complaints by non-tribal members as well as tribal members pertaining to general service delivery under the MOA should first be directed to the Tribe’s Executive Director within 30 days of the incident.  If the Executive Director cannot provide an informal resolution to the problem within three (3) working days then the individual shall have the right to appeal to the Appeals Board, which shall consist of three members. At least one member shall be appointed from each Council and at least one member from both Councils shall be present to hear any appeal. If the Appeals Board cannot resolve the matter, than either the individual or Executive Director have the right to appeal to the Joint Councils, which shall consist of a quorum of both the City and Tribal members. A quorum requires a majority of the members the City Council and a majority of the members of the Tribal Council to be present at a meeting.  Decisions of the Appeals Board and the Joint Councils shall be final, but nothing in this paragraph shall constitute a waiver of immunity or consent to suit against the Tribe or its officers for any third party claim.
7.
Meeting Minutes:

One set of meeting minutes will be maintained for the City and Tribe for all joint regular and special meetings rather than two sets.

8.
Meeting Agenda & Procedures:

The meeting agenda will be broken up into KTC, City Council, and Joint Council business. The President of KTC shall chair during the Native Village of Kiana’s agenda items; the Mayor shall chair during the City Council’s agenda items; and the Mayor and President shall alternate chairing the Joint business items.  The Councils shall approve the agenda at the beginning of the meeting and recommend corrections to the agenda as necessary.  The respective Councils shall have the final say with regards to whether an agenda item should be classified as City Council, KTC, or Joint Council matters.

A. 
City Agenda Items:  City Council agenda items shall consist of all items that only the City has the legal authority to act on, including municipal ordinances, hiring of the City Clerk, and other necessary officers and employees. KTC may participate in the discussion of City Council agenda items. Subject to their respective voting requirements, the City Council and KTC shall strive to achieve consensus on all items. 

B. 
KTC Agenda Items:  KTC agenda items shall consist of all items which only KTC has the legal authority to act on, including tribal adoptions, tribal ordinances, appointment of Chief Justices and Tribal Court Judges, and other tribal officers and employees.  The City Council may participate in the discussion of all KTC agenda items. Subject to their respective voting requirements, the City and KTC shall strive to achieve consensus on all items.  

C. Joint Business Items:  As many agenda items as possible should fall under Joint business. Either City Council or KTC members can make motions.  Joint Agenda items include:  passing joint resolutions in support of either tribal or municipal grants, financial reports; serving as a joint appeals board, and other matters reasonably required under this MOA.

D. Quorum: A majority of the authorized membership of each Council must be present to constitute a quorum for any meeting. A member disqualified by law from voting on a question may be considered present for purposes of constituting a quorum. In the absence of a quorum, any number of members may recess or adjourn the meeting to a later date. 

E. Voting: The acts of the Joint Council must be approved by majority of the authorized membership of each Council. The acts of KTC or the City Council acting separately shall be approved as required by their respective governing laws. 

F. Other Procedures: The Joint Councils may adopt such procedures not inconsistent with law as necessary to conduct Joint Council business. KTC and the City Council shall be governed by their own procedures when acting separately. 

9.
Standards of Conduct for Municipal and Tribal Officials:

As leaders of the community, all municipal and tribal officials shall abide by the laws and regulations of the City and Tribe or face possible removal from their Councils as permitted under City or Tribal law, respectively.  

10. 
Use of City Premises:

The Tribe shall operate and maintain the building and facilities listed in Schedule “A” and incorporated herein by reference (“Premises”) in a lawful and proper manner and shall comply with all applicable laws and regulations related to the use or maintenance of the Premises.

11.
Contractor's Inspection:

The Tribe acknowledges that it has fully inspected the Premises and their condition as listed in Schedule “A” and that the Tribe has accepted the Premises as is.
12.
Major Alterations:

With City Council’s approval, the Tribe is authorized to make any and all major alterations, additions, or improvements to the Premises as necessary to ensure continuous operations.

13. 
Maintenance and Minor Repairs:

The Tribe shall, at its own expense, keep the Premises in decent repair, condition, and working order and shall furnish all parts, mechanisms, and devices to keep the Premises in good working order.

14. 
Liens:

The Tribe shall keep the Premises free and clear of all levies, liens, and encumbrances, and shall pay all appropriate license fees, registration fees, assessments, charges, and other costs that may now or hereafter be imposed upon the use of the Premises.

15. 
Warranties:

The City makes no warranties, either expressed or implied, nor shall any warranties arise by operation of law, as to any matter, including without limitation to the condition of the Premises, its merchantability, or it's fitness for any particular purpose.

16. 
Indemnity:

The Tribe shall indemnify and defend the City and will hold the City harmless from any and all claims, actions, suits, proceedings, costs, expenses, damages, and liabilities, including attorney’s fees (collectively “Claims”) arising out of, connected with or resulting from the Tribe’s use, operation, maintenance, or repair of the Premises during the term of this MOA.  This indemnification does not constitute a waiver of the Tribe’s immunity from suit for such Claims by third parties against the Tribe and may only be adjudicated and enforced against the Tribe to the extent the City is finally adjudicated liable for such claims and only to the limits of the Tribe’s insurance coverage for such claims.  The Tribe consents to suit and waives its immunity from suit only to the extent necessary for the City to adjudicate and enforce the terms of this indemnity.

17. 
Assignment:

The Tribe shall not assign, transfer, or pledge this MOA contract, the Premises or any part thereof or any interest therein without the prior written consent of the City Council.

18. 
Ownership:

The Premises is and shall remain the property of the City.  This MOA does not authorize a transfer of ownership to the Tribe.

19.
Entire Agreement:

This MOA is the entire agreement between the City and the Tribe with respect to the subject matter of this MOA. The MOA shall not be amended, altered, changed, except by written agreement signed by both parties, and approved by two thirds majority vote of the authorized membership of both KTC and the City Council. 

20. 
Severability:

If any provision of this MOA is held invalid, that provision shall be severed from the agreement without invalidating the entire agreement.

21. 
Notices:

Service of all notices under this MOA shall be sufficient if in writing and given personally or mailed to the party involved at the addresses first stated in the MOA.  Any notice mailed to the party’s address shall be deemed accepted when deposited in the United States mail, clearly addressed, and with postage prepaid.

22.
Survival of Covenants:

Whenever the context permits, the Tribe’s promises under this MOA shall survive the delivery and return of the Premises.

23. 
Headings:

Paragraph headings contained herein shall not govern, limit, modify or affect the scope, meaning, or intent of the provisions of this MOA.

24.
Preservation of Immunity:

Nothing in this MOA constitutes a waiver of the Tribe’s immunity from suit or consent to enforcement of any judgment except as provided in Paragraph 4I (for liability covered by the proceeds of insurance or the Federal Tort Claims Act), Paragraph 5 (to resolve disputes between the Tribe and City brought in tribal court arising under this MOA), and Paragraph 16 (to enforce the Tribe’s indemnification of the City).
IN WITNESS WHEREOF, the parties have executed this MOA on ___________, 2004 and to by effective beginning July 1, 2004.

Honorable Mayor, City of Kiana



Date

City Clerk






Date

President, Kiana Traditional Council


Date

Secretary, Kiana Traditional Council


Date

SCHEDULE A

LIST OF THE PREMISES
Name of Premise
Condition, Value
Old Clinic building
fair

Old, Old Clinic (VPSO Housing)
poor

Old Youth Center
poor

ANTHC Bunkhouse
good

Water Treatment Plant
excellent

Sewage Lift Station (former sewage treatment)
good

Public Safety Building
fair

City Office building
excellent

Water & Sewer lines
East side: poor, West side: fair

Sewage Lagoon
good

Community Building
poor

Fire Station
fair

Fire Truck
good

Fuel Tank Farm
excellent

City Dump
poor

City Roads
fair

Old Court Building
fair to poor

Equipment Storage Building (Red)
poor

Warm Storage Building 
fair 

Heavy Equipment: 


John Deere 1994 850B Crawler Dozer, Long Track, Tilt Blade, Ripper


John Deere 1987 550B Crawler Dozer, 6 Way Tilt Blade, Backhoe


John Deere 450C Crawler Dozer, 4 Way Clamshell Bucket, BHMF

John Deere 1985 644C Wheel Loader, Bucket


John Deere 570 Grader


John Deere 1985 690 Back Hoe


Ford 800 End Dump Truck 6x4, 10-12 CY


Snowblower
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